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VI. Aiding and Abetting Battery 
Committed in Performance of 
Public Duty or Authority 

VII. Conspiracy to Commit Assault 

VIII. Aiding and Abetting Assault 

IX. Conspiracy to Commit False Arrest 
and False Imprisonment 

X. Aiding and Abetting False Arrest and 
False Imprisonment 

XI. Conspiracy to Commit Conversion – 
Wrongful Taking 

XII. Aiding and Abetting Conversion – 
Wrongful Taking 

XIII. Conspiracy to Commit Conversion 
– Wrongful Detention, Use or 
Disposal Where Possession 
Lawfully Obtained 

XIV. Aiding and Abetting Conversion – 
Wrongful Detention, Use or 
Disposal Where Possession 
Lawfully Obtained 

 

In connection with art. 50 CO, concerning 
secondary liability in tort: 

Section 1: “Where two or more persons 
have together caused damage, whether as 
instigator, perpetrator or accomplice, they 
are jointly and severally liable to the person 
suffering damage.” 

Section 2: “The court determines at its 
discretion whether and to what extent they 
have right of recourse against each other.” 

Section 3: “Abettors are liable in damages 
only to the extent that they received a share 
in the gains or caused damage due to their 
involvement.” 

XIX. Conspiracy to Commit Wrongful 
Death 

XX. Aiding and Abetting Wrongful Death 
Caused by Intentional Murder 

Art. 41 section 1 CO, in connection with 
art. 50 CO, concerning secondary 
liability. 

Additional provisions specifically 
addressing quantum and standing in cases 
of death:  

Art. 45 CO, concerning the damages for 
homicide: 

Section 1: “In the event of homicide, 
compensation must cover all expenses 
arising and in particular the funeral costs.” 

Section 2: “Where death did not occur 
immediately, the compensation must also 
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contractual duties of care towards the defendant (client).  However, there was no 
collective conduct and thus no liability according to art. 50 CO.  Rather, this was a case 
of so-called imperfect joint and several liability or concurrence of claims according to 
art. 51 CO. 

− In Ex. 32, SCD 90 [1964] II 501, a group of companies alleged that certain steel mills 
did not supply them and that certain other suppliers, which had decisive positions in the 
main association of this industry, were liable for this boycott.  The Supreme Court held 
that “[j]oint and several liability under art. 50 requires a collective conduct which in 
case of a boycott can only consist in consciously and intentionally taking part in the 
boycott.  The fact that certain suppliers refuse to supply the plaintiffs cannot give rise 
to any liability on the part of the defendants, even if they knew about the conducts of 
the suppliers and these conducts indirectly worked to their advantage.  What is decisive 
is that they were not involved in the business decisions of these suppliers, but that, as 
has already been explained, the decisions were taken by the suppliers in order to protect 
their own interests, and that therefore the causal connection between the conduct of the 
defendant and the harmful acts of the suppliers is also missing.”20 

− In Ex. 33, SCD 112 [1986] II 138, an employer failed to take the necessary precautions 
to prevent a household employee from being injured by another household employee 
tampering with a loaded firearm displayed in the home.  The employee tampering with 
the firearm was liable in tort and the employer was liable in contract and tort.  As there 
was no collective conduct between the employer and the employee tampering with the 
firearm, liability under art. 50 CO was denied. 

− In Ex. 34, Supreme Court 4A_573/2010, the newspaper company Z paid A to fill 
newspaper-machines with newspapers.  Sometimes A’s son B distributed the 
newspapers for him. At a certain point, both A and B acquired keys to open the coin-
boxes and started to steal money.  Each of them knew that the other would steal coins 
whenever given the opportunity.  Thus, the Supreme Court held them jointly and 
severally liable for the stolen money.  A had stolen money also in another city.  
However, the Court found that even if B had known about A’s stealing-tours in this 

                                                 
 
20  Ex. 32, SCD 90 [1964] II 501, 508 f. cons. 3:  “Die solidarische Haftung mehrerer Schädiger nach Art. 
50 OR setzt ein gemeinsames Handeln voraus, das im Falle eines Boykottes nur in einer bewussten und gewollten 
Teilnahme an diesem bestehen kann. Der Umstand, dass die Werke, also Dritte, eine Belieferung der Klägerinnen 
ablehnen, vermag keine Deliktshaftung der Beklagten zu begründen, selbst wenn sie vom Vorgehen der Werke 
Kenntnis hatten und dieses sich indirekt zu ihrem Vorteil auswirkte. Entscheidend ist, dass sie nicht beteiligt waren 
an der Beschlussfassung über diese Massnahmen, sondern dass diese, wie bereits ausgeführt wurde, von den 
Werken aus eigenem Entschluss, zur Wahrung ihrer eigenen Interessen getroffen wurden, und daher auch der 
Kausalzusammenhang zwischen dem Verhalten der Beklagten und der in Frage stehenden schädigenden Handlung 
der Werke fehlt.” 
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alleged substantial enough to attribute Plaintiff’s losses to BNPP.  Thus, Plaintiffs must plead 

and prove the following requirements of liability: 

a. Collective Conduct  

− In order to establish the requirement that BNPP’s contribution was willful, Plaintiffs 
must plead and prove that BNPP provided financial services to Sudanese banks for the 
purpose and with the intent of aiding the GOS in committing the alleged tortious acts. 
Plaintiffs would need to offer specific reasons and circumstances indicating that BNPP 
did in fact act with the purpose and the intent to aid the GOS in committing these tortious 
acts. 

− As an alternative to the willfulness requirement, Plaintiffs can instead plead and prove 
that BNPP’s contribution to the tortious conduct by the GOS was an immediate one; 
this requirement is typically satisfied in cases in which the secondary tortfeasor 
participated physically and directly.  An indirect contribution would not suffice under 
the criteria of immediateness required for liability under art. 50 section 1 CO.  

− In addition to the requirements of willfulness or immediateness, Plaintiffs must also 
plead and prove a substantial contribution of the Bank to the GOS’s tortious acts.  
Plaintiffs must plead and prove that a substantial amount of the money raised by the 
Sudanese banks went to the GOS (instead of using the money, e.g., for extending credit 
to Sudanese businesses and mortgages to Sudanese citizens); that a substantial amount 
of the money that went to the GOS was used for the purpose of violating human rights 
(and not for legal and legitimate purposes such as building and maintaining 
infrastructure like roads, sewage systems, hospitals, and schools; or paying public 
servants like doctors or teachers; or maintaining an army); and that the income 
facilitated by the Bank was a substantial portion of the resources which the GOS has at 
its disposal.  

b. Collective Fault 

− Plaintiffs must in addition plead and prove that BNPP has intended the human rights 
violations or should have known that providing financial services to Sudanese banks 
could lead to tortious acts committed by the GOS. 

c. Collective Causation 

− Finally, Plaintiffs must plead and prove that the financial services BNPP provided to 
Sudanese banks were an adequate cause of the human rights violations committed by 
GOS, i.e. that such services were substantial enough in order to attribute the 
responsibility for such acts to BNPP. 
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